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VIA ELECTRONIC MAIL AND COURIER 

Cfaristopfaer Hughey 
Acting General Counsel 
Federal Election Commission 
999 E Street, N.W. 
Washington, DC 20463 

Re: Response to Comphiint hi MUR 6403 

Dear Mr. Hughey: 

Please find enclosed tfae response of Arctic Slope Regional Coiporation to tfae complaint filed by 
Joe Miller for U.S. Senate in Matter Under Review 6403. Sfaould you faave any questions 
conceming tfais response, please feel fiee to contact me. 
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TrevorTotter 

Enclosure: Response of Arctic Slope Regional Corporation 
Affidavits 
Copy of U.S. Government Lease fi»- Real Property, GS-lOB-06783 

417SI8V.113/6/2010 
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I RESPONSE OF ARCTIC SLOPE REGIONAL CORPORATION TO JOE FILLER 
FOR U.S. SENATE'S CCMPLAINT IN MATTER UNDER REVIEW^ Wlfftr=7 PH 12:01 

OFFICE OF Gr:?;ERAL 
L INTRODUCTION COUNSEL 

Joe Miller for U.S. Senate C'Milleî ') recentiy filed a politically motivated complaint 
against twelve Alaska Native Corporations. One of tfaese Alaska Native Coiporations, Arctic 
Slope Regional Corporation C*ASRC"), responds here to Miller's false accusations. 

Miller's assertion is tfaat ASRC's contributions to Alaskans Standing Togetiier, a 
<M federally registered independent expenditure-only committee tfaat opposed Miller m tfae 2010 
^ general election, violated 2 U.S.C. § 441c(a)'s ban on federal conbactors givinig funds "for 
^ any political purpose or use."' But as discussed below, tfae U.S. Supremo Court recognized 
^ earlier tins year m Citizens United an unfettered constitutional right for domestic coiporations 
^ to make untimifed 'independent expenditures," meaning that ASRC and its Alaska Native 
«T shareholders may voice tiieir opinions on elections, independent fiom federal candidates and 
O parties. ASRC alao fidls outside the scope of 2 U.S.C. § 441c(a)'s ban because it should not 

be categorized as a federal contractor. The Commission should tfaerefore find no reason to 
^ believe tfaat a violation occurred and sfaould dismiss tfais Matter. 

n. STATEMENT OF FACTS 

ASRC is incorporated under state law and fi>imed pursuam to tfae Alaska Native 
Claims Settiement Act of 1971 ("ANCSA"), a federal law tfaat extinguisfaed aboriginal clauns 
within tfae State of Alaska between Alaska Natives and tiie federal government̂  

ASRC represents tfae business interests of Ifiupiat Eskimos firom tfae Nortfa Slope of 
Alaska, wfaicfa is tfae region located on the noitfaem slope of tfae Brooks Range along the coast 
of tfae Arctic Ocean.̂  Tfae busuiesses of ASRC and its subsidiaries include energy services, 
construction, pebroleum refining, aerospace, and tourism operations.̂  

Sfaortiy before tfae 2010 general election, ASRC decided to exercise its constiiutional 
right recognized m Citizens United and make contribations received by Alaskans Standing 

' Miller accuses ASRC of violating the Byrd Amendment (31 U.S.C. § 1352) and rales under die Federal 
Acqubition Regulatinn (FAR). These accusations are felse and also plauily fall outside the Commission's 
jurisdictkui. 2 U.S.C. § 437cO)). Therefore, this Response does not fiather address these elements ofthe 
complainL 
* Mellinger Aff. at ̂  2. Please note that ASRC is not "oiganized by authority of any law of Congress*' for 
purposes of 2 U.S.C. § 441b(a)'s proliibitions. Fed. Electioo Comm'n Adv. Op. 1982-28 at 4. 
' Mellinger Afif. at f 2. 
* Mellinger Afif. at f 2. ASRC has subsidiaries tiut are separate "persons" under federal campaign finance laws. 
Therefore, this Response does not further address diese subsidiaries* activities in detail. See Fed. Election 
Comm*n Adv. Ops. 2005-01,1999-32,1998-11,1995-31. 



Togetiier, an independent expenditure-only committee. On September 30,2010 ASRC made 
a conbribution in tiie amount of $140,000. Subsequentiy, on October 27,2010, ASRC made 
an additional contribution in the amount of $60,000.̂  Each of tfaese conbributions was made 
by and attributable to ASRC exclusively.̂  

Alaskans Standuig Togetfaer fully and timely disclosed ASRC's contributions, and 
used tfaem to fiicilitate and sponsor indmendent communications tfaat criticized Joe Miller, a 
candidate in Alaska's U.S. Senate race. 

ASRC faad sufficient revenue derived firom sources otfaer tban tfae federal government 
Q to make tfaese contributions to Alaskans Standing Togetiier. For tfae fiscal year ended 
ffl December 31,2009, ASRC received ipproxunateiy $103.6 million and recorded earnings of 
09 approximately $32.9 million atbibutable to the development of natural resources, wfaicfa 
^ development is unrelated to federal government contracting. Overall, approximately $1.128 
1̂  billion of ASRC's consolidated revenue fdr tfae fiscal year lended December 31,2009 is 
^ atbibutnble to activities and operations of ASRC and its subsidiaries that are not related to 
^ federal govemment contiactiiig.' 
0 
^ In December 2010, ASRC became aware of a $2,400-per-montfa lease between it and 
^ the federal government for tfae Transportation Security Administration C*TSA") to rent a 

small 800-square-foot space in Barrow, tfae nortfaemmost city in tfae United States, wfaicfa is 
located in a remote region of Alaska.' ASRC faas leamed tfaat tfae federal goveminent 
qiproacfaed ASRC in November 2002 to explore a lease arrangement wliereby office space 
could be rented finr the TSA in ASRC's Barrow office builduig.'̂  Tfae federal government 
requested that ASRC rent tins space because tfae ASRC office building is petfaaps the only 
practical option for office space tfaat would meet tfae many government requirements sat fortfa 
in rules, regulations, and lease terms and conditions." Tlius, ASRC could eitfaer rent tfae 
space to tfae TSA or peifaaps deny tfae TSA an office presence to the detriment of the Barrow 
community. 

The ASRC personnel wfao decided to make tfae contributions to Alaskans Standing 
Togetfaer were not aware of tfae lease at tfae tune of the contributions.*̂  The lease was not 
discovered earlier finr three primaiy reasons: (1) tfae lease was listed in ASRC's records as a 
lease witfa anotfaer entity; (2) tfae individual who was primarily responsible for responding to 

'MelltaigerAfr.at13. 

*MellmgerAfr.atY3. 

' See e.g., Alaskans Standing Togedier, FEC Pre-General Report (filed on Oct. 21,2010). 

*MellmgerAflr.at|4. 

' Mellinger Aff. at \ S; Contrades Aff. at 13. See aho U.S. Govenunent Lease for Real Property GS 10B-06783 
(copy attached). 

" Mellinger Aff. at K 5; Contrades Aff. at Tf 2,4. 

"Contrades Aff. at Y 4. 

" Mellinger AfC at 16. 



tfae government's request for the lease is no longer employed by ASRC; and (3) tfae lease was 
an isolated arrangement, as ASRC does not market itself as a lessor to federal-government 
entities.'̂  

Tfae proceeds from tfais smgle lease witfa tfae federal govemment represents 
approximately 0.0015 percent of ASRC's consolidated gross revenne for the fiscal year ended 
December 31,2009. Otfaer tfaan tfais lease for tfae Bannw office space, ASRC faas not 
entered into any otfaer arrangement under wfaicfa it receives direct payment from tfae federal 
government.*̂  

HI 
Ml m. ARGUMENT 
«P 
^ Miller wrongly claims tfaat ASRC's contributions to Alaskans Standing Togetfaer 
^ violated 2 U.S.C. § 44lc(a), wfaicfa declares it unlawful for any person "wfao enters uito any 
sqr contract with tiic United States or any department or agency thereof eitiier for the rendition of 
^ personal services or fumtsifaing any material, supplies, or equipment... or for selling any land 
0 or building" to contribute fonds *1Q any politicaL committee, or candidate for puhlic office or 

to any person for any political purpose or use." 

Miller is mistaken for at least two reasons. First, banning ASRC's contibutions to 
Alaskans Standing Togetfaer in tfais context would violate fundamental First Amendment 
rigfats recentiy articulated m Citizens United. Second, ASRC sfaould not be classified as a 
federal conttactor. 

A. ASRC and Its Abska Native Sharehelders Exercised Their Constitutioaal 
Right to Independently Voice Their Opinions on Elections liy 
Contributing to Alaskans Standing Together 

ASRC and its Alaska Native sharefaolders possess a constitutional rigfat to 
independentiy voice tfaeu* opmions on elections that would trump 2 U.S.C. § 441c(a)'s 
potential prohibition. 

The Supreme Court faas faeld tfaat coiporations possesses a Furst Amendment rigfat to 
fiee speeafa, and restrictions on tfaat right are watraated only ̂ ^re the government advances 
a "compelling interest."'̂  In Citizens United, tfae Court considered tfae constitutionality of 2 
U.S.C. § 441c(a)*s sister provision, a ban on coiporations making federal political 
expenditures independently firom candidates and parties. The Court found tfaat "mdependent 

r i 

"MellmgerAff.at1|6. 
'*MeUfaigerA£at17. 
"Mellinger Aff. at 17. 
" 2 U.S.C. § 441c(a). See aboil CF.R. § 1 IS.2. 
" Citizens United v. Fed. Election Comm'n, 130 S.a. 876,899-900 (2010). 
"5ee2U.S.C.§441b. 



expenditures do not lead to, or create tfae appearance of, quid pro quo cormption," wfaicfa had 
served as a "compelling interest" in previous cases.'' Fuitfaer, tfae Court rejected tfae 
suggestion tiiat ''the coiporate identity of tfae speaker" caused tfae speaker's independent 
speecfa to corrupt, or appear to eoimpt, tfae govemaneeiprocess.̂  Put diffeieatiy, tfae Court 
was categorical in its triiatment of independent expenditures, saying '*we now conclude that 
independent expenditures, including tiiose made by corporations, do not give rise to 
coiruption or tiie appearance of conruption."̂ * Tfae Court therefore found tfaat preventing 
cormption and tfae appearance of corruption is not a "compelling mterest" for govemment 
restrictions on indejpendent speecfa, regardless of tfae speaker's identity.̂  

eg ASRC made "independent expenditures" by contributing to Alaskans Standing 
ffi Togetfaer, an independent expenditure-only committee.̂  Independent expenditures, by 
^ definition, cannot **lead to, or create the appearance of, quid pro quo corruption." Because 
^ ASRC's underlymg aetivitica are incapable of causing corruption oi tfae appearance of 
^ corruption, anti-cormption aims are not a "compelling mterest" sufficient to validate 2 U.S.C. 

§ 441 c(a)' s ban on independent speecfa.̂  
sr 
0 Otiier potential "compelling interests" tiiat inig)it justify 2 U.S.C. § 441c(a)'s 
^ profaibition on independent speech are not applicable to ASRC's fimding of indqiendent 

expenditures.̂  "|P]reventing foreign individuals or associations fiom influencing our 
Nation's political process"̂  may be a "compelling interest," but ASRC is a domestic 
corporation.̂ ^ The federal govenanent conld perfaaps regulate tfae independent speecfa of a 

^ Citizens United v. Fed. Election Comm'n, 130 S.Ct 876,910 (2010) (referencing Buckley v. Valeo, 424 U.S. 
1,47). 

^ See e.g., Citizens United v. Fed. Election Comm'n, 130 S.a. 876,910 (2010) (stating tiiat The First 
Amendment does not permit Congress to make these categorical distinctions based on the coiporate identity of 
die speaker.'̂ ; Id. at 885 CThe Coat returns to die principle established in Buddey and Bellotti tiiat tiie 
Government may not suppress political speech based on the speaker's corporate identity."). 

" Citizena United v. Fed. Election Comm'n, t30 S.CL 876,909 (2010). See abo SpeechNow v. Fed. Election 
Comm'a S99 F.3d 686,693 (D.C. dr. 2010). 

^ See Citizens United v. Fed. Election Comm'n, 130 S.CL 876,911 CHere Congress has created categorical 
bans on speech diat are asymmetrical to preventing quid pro quo corruption.**). 

" See Fed. Election Comm'n Adv. Op. 2010-09 at 4. See abo SpeechNow v. FEC. 599 F.3d, 686,693 (D.C. 
Cir. 2010). 
^ Congress plainly agrees with this reading ot Citizens United. The U.S. Huose of Representatwes, for example, 
passed earlier this year a bill to remstste the federal conttactor prohibition on independent spending after it fell in 
Citbens United. See H.R. 5175, DISCLOSE Act sec. 101 (2010). Legislation tint includes an identical 
provishm is eunentiy penduig m die U.S. Senate. See S J628, DISCLOSE Aet sec. 101 (2010). 

^ Please note tfaat the Citbens United Court aheady rejected the possible ''compelling uiterests" of protecting 
shareholdeis and preventing "distortian" in die electoral process. Citizens United v. Fed. Election Comm'n. 130 
S.CL 876,904,911(2010). 

^ Citizens Unhed v. Fed. Election Comm'n, 130 S.CL 876,911 (2010). See abo Broadrick v. Oklahonû  413 
U.S. 601.615 (1973). 

^MeltbigerAff.at12. 



congressionally cfaaitered bank or corporation,̂ ' but ASRC is not a congressionally cfaaitered 
entity.̂ ' And the govemment could conceivably justify resbictions on usuig federally 
appropriated funds for independent political speecfa, but ASRC did not provide federally 
appropriated funds to Alaskans Standing Togetiier.̂ ^ 

In sum, 2 U.S.C. § 441c(a) is void to tiie extent it is read to restict ASRC's 
sponsorsliip of mdependent expenditures because no "compelling interest" underginls tfae 
provision ui tfais context. Citizens United found tiiat anti-corruption aims cannot justify 
indqiendent-speecfa restrictions. Otfaer potential "compelling uiterests" are simply not 
implicated faere. ASRC and its Alaska Native sfaaiefaolders possess a constitutional rigfat to 

ff\ use non-appropriated fimds to independentiy voice tfaeir opinions on elections. Tfais rigjfat 
ffl cannot be wrested away, particularly on account of a single $2,400-per''montfa lease. 

1̂  B. ASRC's Contributions to Absiums Standing Together Were 
^ Permissible Because ASRC Should Not Be Classified as a Federal 
ssf Contractor 
ST 
0 In addition to tfae constitutional protections afforded ASRC, tfae company's 

contributions were permissible because ASRC sfaould not be classified as a fedoal contractor. 

ASRC is not a federal contractor because leases are not among tfae types of contractual 
arrangements covered under the statutory and regulatoiy ddmitions. Commission rules, 
wfaicfa follow statutory language, state that a "federal contractoi" is a person wfao enters into 
any contract witfa tiie federal government for tiie: (1) rendition of perseiial services"; (2) 
fiimisfaing of any matorials, supfdies, or equipment; or (3) selling of any land or buildings.̂ ^ 
In the past, tiie Conimission faas faeld tfaat a coidiactual arrangement outside tfaese enumerated 
categories does not trigger federal contractor status if it prunarily benefits tfae public.̂ ^ The 
Commission faas reason to make a similar finding faere as well Wliile ASRC received rental 
payments, tfais benefit was a pittance relative to ASRC's consolidated annual revenue.̂ ^ And 
ASRC was, in some sense, a lessor of last resort for tfae TS A.̂ ' Suitable office space is scarce 

"5to2U.S.C.§441b(a). 
' Fed. Election Comm'n Adv. Op. 1982-28 at 4 (conchidhig dut Sealaska. anodier Alaska Native Coiporation 
"is not a corporation 'organized by autiiority of any hw of Congress' and is not subject to die prohibitions 
imposed by 441b(a) on national banks and coiporations which are organized by autiiority of Congress."). 
M̂eUingerAfir.at113.4. 
In Advisoiy Opinion 1984-53. die Commission equates leases to "sales" for puposes of 2 U.S.C § 441c 

widiout attempting to account fbr ttie exclusion of leases from tiie text or fbr possible relevant distinctions 
between leases and sales. This Advisoiy Opinion should tfierefore not be mechanically applied to ASRC's 
situation. 

11 C.F.R.§ 115.1(a). 
" Fed. Election Comm*n Adv. Op. 1993-12. 
^MenuigerAff.at17. 
" Comrades Affi at 14. 



in Barrow, a small city on Alaska's Arctic Coast.̂ ^ In responding to the government's 
requests, ASRC was in the position of eitfaer renting tfae space or potentially denying die 
Barrow community a fully fiinetiomng TSA office piesence.̂ ^ If tiie Commission deems 
ASRC a "federal contractoi" faere, it would tfanist upon ASRC anotfaer, perfaaps more difficult 
decision—eitfaer cease all election-relaled speecfa in tfae foture or evict tfae TSA and possibly 
weaken tfae Adimnistratioo's presence in Barrow. 

ASRC sfaould also not be categorized as a federal contractor because its contracting 
activity is de minimis. Tfae Federal Election Campaign Act and Commission rules faave, in tfae 
past, been interpreted so tfaat regulatory burdens are not imposed on persons wfao only 

^ nominally fit criteria that trigger regulation.^' Tfae Cominission sfaould continue witfa tfaat 
1̂  approach and apply it faere. ASRC triggers "federal contractoi" status, if at all, due to a suigle 
^ $2,400-per-montii lease. The payments ASRC receives under tfae lease represented 0.0015 

percent of ASRC's consolidated gross revenue for the fiscal year ended December 31,2009.̂ ' 
jjfi ASRC does not market itself as a lessor to federal entities, aiid negotiatians for tfais lease were 
sr initiated hy tfae government.̂  In fact, tfais lease was sucfa an insignificant portion of ASRC's 
^ operations tfaat key executives were unaware of its existence imtil only recentiy.̂ * And ASRC 
0 faas otfaerwise avoided making any arrangement under wfaicfa it receives direct payment firom 

tfae federal government.̂  ASRC is, tfaen, mucfa more analogous to an entity tfaat does not 
faold any federal contracts and sfaould be treated as sucfa by tfae Commission. 

IV. CONCLUSION 

Miller's flawed complaint fails to sfaow tiiat ASRC violated federal law. ASRC and 
its Alaska Native sfaardiolders are constitutionally guaranteed tfae rigfat to voice tiieir opinions 
on elections, independent of candidates and parties. ASRC also fidls outside tfae scope of 2 
U.S.C. § 441c(a)'s ban because it sfaould not be categorized as a federal contractor. The 
Commission should therefore find no reason to believe tfaat a violation occurred and sfaould 
dismiss tfais Matter. 

Submitted, 
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^̂ Rê paetfiilly 

L0:-
Trevor Potter 

Mellinger Afi; at 15; Contades Aff. at 14. 
"ConttdesAfCat14. 
" See Buckley v. Valeo. 424 U.S. 1.79 (1976) (stating tiiat an entity is subject to federal campaign finance 
regulations if ita "major pupose'* is faifluencuig federal regulatims). 

Mellinger Af£ at 17. 
^ Mellmger Aff. at 16; Comrades Aff at H 2.4. 
*'MelltaigerAff.at15. 
^ Mellinger AfiT. at 17. 


